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Advice on Research Project 
 
You have consulted us on the matter of a possible research project (“the Project”) which 
involves the trapping of sparrowhawks at lofts of racing pigeons and their subsequent 
translocation, the purpose being to test whether reduced predation of racing pigeons would 
result.  We set out below the various questions you have asked, followed in each case by our 
response. 
 
Question 1 

 

What is the legal status of racing pigeons? 
 
 
At common law racing pigeons are private property so long as they retain their homing instinct 
or carry a mode of identification.

1
  Pigeons have animum revertendi.  Therefore a racing pigeon 

remains the private property of the owner even if in transit in a race or when roosting outwith the 
loft, but retaining its identification.  General support for this is found in a Council directive for the 
control of avian influenza

2
 where “other captive bird” is defined as including “any bird… that is 

kept in captivity… including those that are kept for shows, races, exhibitions, competitions, 
breeding or selling”.  In the subsequent Avian Flu Order

3
 there is specific reference in the 

definition of “other captive bird” to racing pigeons.  There is also English authority for a similar 
conclusion.

4
 

 
The racing pigeon is therefore a captive bird and is not a “species of naturally occurring birds in 
the wild state” in terms of the Birds Directive.

5
  The European Commission’s guidance 

document on hunting under the Birds Directive (“the Hunting Guidance Document”) states at 
paragraph 1.3.2 that the protection of the Birds Directive “does not extend to specimens bred in 
captivity”.

6
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Question 2 

 

Is there a legal basis for the translocation of sparrowhawks to protect racing pigeons around 
their loft areas? 
 
 
Article 5 of the Birds Directive requires Member States to establish a system for the protection 
(in this case) of sparrowhawks, prohibiting inter alia: 
 
 “deliberate killing or capture by any method” (para (a)) or; 
 
 “deliberate disturbance of these birds particularly during the period of breeding and rearing, in 
so far as disturbance would be significant having regard to the objective of this Directive” (para 
(d)). 
 
Several points arise: 
 

• Whether the degree of disturbance is “significant having regard to the objective of this 
Directive” is a matter upon which scientific judgment would be relevant. 

  

• For that threshold to be reached does not require disturbance to take place during “the 
period of breeding and rearing” but such disturbance is likely to be “particularly” relevant 
then. 

  

• The Birds Directive contains alternate terminology in respect of what is generally termed the 
breeding season of birds.  Article 5(d) refers to “the period of breeding and rearing”.  Article 
7(4) provides that there should be no hunting during the “rearing season nor during the 
various states of reproduction”.  The Hunting Guidance Document equates breeding season 
and rearing season, albeit preferring the former, defining it as “the period during which a 
species lays and incubates its eggs and rears its young to the flying stage”.   

 
However “reproduction period” is a more expansive term covering not only the breeding 
season but also the occupation of breeding areas as well as the period of dependence of 
young birds after leaving the nest.  In this regard the ORNIS Committee

7
 has agreed an 

appropriate general scheme for the period of reproduction starting with the occupation of 
breeding sites and continuing to the independence of young.  Such guidelines were 
developed in the context of defining the period of reproduction of birds listed in Annex II of 
the Birds Directive, which may be hunted.  Sparrowhawks are afforded the greater 
protection of Annex I; all the more reason, therefore, for arguing that the extended 
reproduction period should apply.   

 
In summary the Project, on the basis of the information provided, would be a breach of Article 5, 
leading to a consideration of Article 9 allowing Member States to derogate from the provisions of 
inter alia Article 5 for certain stated reasons “where there is no other satisfactory solution”.  
Setting aside the question of any other solution (on which we have no information), the reasons 
relevant to the current circumstances are: 
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Reason (a) 
 

• To prevent serious damage to livestock. 
  

• For the protection of fauna. 
 

Reason (b)  
 

• For the purposes of research 
 
Reason (c) 
  

• “To permit… the capture, keeping or other judicious use of certain birds in small 
numbers”.   

 
Taking these in turn: 
 
Reason (a) 
 
Definitions of livestock vary somewhat but “farm animals regarded as an asset” is one 
such.

8
  We conclude that racing pigeons could not reasonably be regarded as livestock.  

Similarly given our answers to Question 1 we conclude that racing pigeons do not sit well 
with definitions of fauna such as “the animals of a particular region, habitat or geological 
period”. 

 
 Reason (b) 
 
 This is the subject of Question 3. 
 
 Reason (c) 
 

Although this reason is framed in general language, it is difficult to see in what way it would 
qualify.   

 
To conclude in relation to Article 9, and setting aside the question of the availability of any 
other satisfactory solution, the present circumstances would not seem to offer to the Project 
under either of Reasons (a) or (c) any optimism for the proper grant of a licence. 
 

 

Question 3 

 

Is there is legal basis for undertaking research into the effectiveness of translocation of 
sparrowhawks to protect racing pigeons around their loft areas? 
 
 
As mentioned in the answer to Question 2, Reason (b) for derogation purposes is that of 
research and it could be argued that the Project would qualify in terms of this criterion.  Article 
10 of the Directive encourages research but in the context of the interest of (in this case) the 
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sparrowhawk.  In our opinion there is a persuasive argument that for any such research project 
there needs to be a stated purpose consistent with the terms of the Birds Directive (for example 
Article 2).  Article 9 itself states that the Commission will ensure that the result of any derogation 
is not incompatible with the Directive.  In a case involving barnacle geese in Islay, 

9
  the Court of 

Session affirmed that the grant of any licences under Section 16 of the Wildlife and Countryside 
Act 1981 (now amended by Section 50 and Schedule 6 of the Nature Conservation (Scotland) 
Act 2004) required to be in conformity with Article 4 of the Birds Directive. 
 
The Project, if we understand this correctly, involves disturbance to a protected species with a 
long-term aim of managing sparrowhawks in such a way as to offer protection to a captive bird.  
Our conclusion is that the Project, if advanced under a licence, would be vulnerable to judicial 
challenge. 
 
 
Question 4 

 

Can such research be undertaken during the breeding season of the sparrowhawks and, if 
operational, could such a management practice be carried out then? 
 
 
Please see the answer to Question 2. 
 
 
Question 5 

 

Is the use of a Larsen trap to deliberately catch sparrowhawks allowed under law to protect 
racing pigeons? 
 
 
There may be welfare issues at play here but we assume that each case would turn on its own 
circumstances.  With the undernoted exception we have been unable in the time available to 
trace any case law on the specific use of a Larsen trap. 
 
The exception is an English case.

10
  In that case, notwithstanding a finding that the trap was 

being lawfully used in terms of a licence granted by the English Minister, an offence of causing 
unnecessary suffering could still be made out.  It may be that in Scotland a different conclusion 
would be reached given the terms of Section 16(7) of the 1981 Act (as amended) but upon that 
matter one cannot be certain. 
 
 
Question 6 

 

Is SNH under any obligation to protect racing pigeons? 
 
 
Given the answers to Question 1, SNH has no such obligation. 
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Question 7 

 

Is it within the law for SNH to participate in a trial involving the trapping and translocation of 
sparrowhawks? 
 
 
One cannot with complete certainty judge whether a licence could properly be afforded to the 
Project nor indeed whether, despite the grant of such licence, any offence might be committed.  
However we do offer the observation that participation by SNH in a project whose long-term aim 
would be the management of a protected species in the interests of a captive bird would have, 
at the least, substantial presentational difficulties.  You have also enquired whether such 
concerns could be reduced by limiting the involvement of SNH to financial support.  That would 
obviate any possibility, however remote, of any representative of SNH facing possible 
prosecution, but financing a project (particularly if SNH imposed conditions) gives to such a 
project an apparent approval in principle, bringing in its wake the presentational difficulties to 
which we have referred. 
 
Yours faithfully 
 
 
 
 
 
 
 
 
 
 


